- United States Department of the Interior
OFFICEOF THE SOLICITOR

AU 1.2 7y,

Honerable Tom Sansonern
Assistant Attorney General
Environment and Matural Resources Division

United States Depariment of Justice
50 Pennsylvania Avenue, NW, Room 214]

Washington, DC 20530
Atten; Craig Alexanao, Chier Indian Resources Section

Re: Stockbridpe-Mungee Tndjan Comenunity v. State o1 New York, era)
No. 86-CV-1140 (NDN.Y)

Dear Mr. Sansonetti

I am witing to clarify our position and to amen the Department of Inferior’s (“DOI) litigation
report dated Angust 25, 1997, requesting intervention on behalf of the Stockbridge-Muhsee .
i ity ("Stockbridge™) in the above-refarenced claim, The Department's original*

Since submitting the subject Litigation request to DOJ, this office has enpaged in purasrous
detailed discussions with your office and with counse] 1epresenting the Stockbridge conceming
the nature of the Stockbridge claim and the role of the United States in the mattey. During the
cowrse of those discussions, we have furfher refined our views with respect to the basis for the
Stockbridge claini, and suggested diffarent sinategies for pursuing the claim, as discussed below,
but we have always maintained our position that the Stockbridge are the proper claimarits to the

six-mile square tract at issue. -

Notwithstanding that position, in 2 letter dated Janusry 2001, we indicated that, under the
circumstances, the interests of both the Stockbridge and the Oneida, and the interests of the
United States, as trustes for both tribes, would best be served by intervention of the United States
on its own behalf for the purpose of enforcing the Indian Non-Idtercourse Act as opposedto
i i ridge. We also recommended that DOJ defer any sction to ;

intervene in the case until such ime ¢
the lands at issue, or at such time and to the extent necessary o address any ‘motions to dismiss™
01 11 Amendment grounds made by the Siate of New York,




More recently, on April 2, 2002, we wrots to you expressing our view that the Stockbridge claim
is megitorious, and wging the Department of Justics to encourage the State of New York to
commence setflement discussions with the Stockbridge a5 the State pursues settlement
discussions with the various Oneida Tribes, given the nature of the competing claims of the

Stockbridge and Oneida to the same Jands.

Since our April letier, Judge Kahn has referred the Oneida land claim fo mediation, a process
which is now underway. On May 11, 2002, Stockbridge filed a metion before Judge Kaln
requesting that its land claim also be referred 1o the same mediator. The State of New York filed
2 response (o that request, reasserting arguments made in its motion to dismiss that the
Stockbridge are unable to pursue their elaims in Hght of the 1 1* Amendment, and nofing the
United States’ failure 1o infervene in the case. We also understand that representativas of
Stockbridge met with you on June 13th to request that the United States support the Stockbridge
motien for order of referral to mediation, but wers informed that you wamed clarification ofthe
" Department’s views regarding which tribe, Stockbridge or Oneida, is the proper elaimant to the
six-mile square tract. Curreatly, the Stackbridie motion remains wnder advisement, the court
_}_x_a'ving canceled the hearing on the motion that was originally scheduled for June 21, 2002.

Inlight of this somewhat tormred history, we want to make clear that it is DOI's posttion that
Stackbridge is the only proper tribal claimant to the six-mile square tract in question. We base
this conclusion on our analysis of the provisions of the 1788 Treaty of Fort Schuyler and the
1789 New Yok statute that implemented the 1788 Treaty ("1789 Act"). Pursuant to the Second
Circuit's opinion in Oneida Indicn Nation of New Yorkv. State of New York, 860 F.2d 1145 ¥
Cir. 1988), cert. denied, 493 U.S. 871 (1989) ("Oneida [}, the Aticles of Confederation
empowered states 1o extinguish Indiap title so long as the war powers of the central government
were not interfered Wwith. Oneida JI7 bolds that the 1788 Treaty of Font Schuyler was a Jawful
exercise of that power by the State of New York that resulted in the extinguishment of Oneida

Indian title to approximately six million acres.
An examination of the 1788 Treaty and the 1789 Act demonstrates that they extinguished mmy
remaining Oneida Indian title to the six-mile-square tract, After extinguishing all Oneida Indian
title in the State of New York in the first arficle, the second axticle of the 1738 Treaty expressly
excludes the six-mnile-square Stockbridge tract from the lands that are to be reserved by the State
for the Oneida s their rescrvation, noting that the six-mile squate is to be permanently held by
the Stockbridge Tribe. The 1789 Act then establiches the six-mile-square 25 a permanent
reservation for the Stockbridge. The minutes of the 1788 Treaty negofiations reveal that this
result was sccomplished at the request of the Oneida Nation.

Accordingly, a1l title and interest of the Oneida Nation in the lands of the subject tract ended with
the 1788 Treaty of Fort Schuyler and the 1789 Act. All subsequent actions of the United States,
including the 1794 Treaty of Canandaigus, which confirms the interests of the Stockbridge in the
six-mile squaré as "Indian friends,” must be construed accordingly. Please consider the ~
foregoing discussion to be a supplement to the analysis contained in otr Bﬁgaﬁon report.
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In addition to ¢larifying oty merits position, please consider this letter to also amend our *
litigation raport to recommend intervention by the United States at this juncture of the eass, to
the extent necessary to address the recent arguments in support of dismissal on 11* Amendment
grounds made by the Staie of New York in fte oppasition to the Stockbridge motion for
mediation. In this regard, we recommend that the United States, foilowing intervention, petition
the court to determnine which tribe has the superior claim 1o the lands et issue. We also request
that our litigation report be amended 1o clarify that DOI recornmends intervention only as against
the State of New York andany instrumentalities of the State which are defendant parties. We
reiterate our position that the United States should not pursue a remedy against any individnal
defendants in the case or Jook o individual defandants for satisfaction of any remedy that may

granted by the court.

Givea recent davelopments, we wonld appreciaie a response to our requast for intervention as
soon s possible. Even if DO is unwilling fo proceed with intervention, we believe that the
United States should encourage the State of New York o include Stockbridge in any mediation
or sefflement discussions throngh whatever meane you may deem appropriats. We continns n
smport By ahproach that wauld reach a resolution of all-gggid Biotkhridge daime to lands
within the Btate of New York. Thank you in advanee forour Wu and enaperation in
#his fnatter, In the interim, if you have sy queetionsor need dditisnnl infrematinm, plesss
eantast David Maran gt 209908 4361 'd s

¥
2V,

ilip'N. Hogen
Agsociate Solicitm
Divizion of Indian Affdise




