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This action was filed a quarter century ago.  The plaintiffs now seek to change its fundamental character from that of a monetary claim against government to a possessory claim against a class of 20,000 innocent landowners.  The plaintiffs would have the Court treat this proposed reorientation as a routine matter of course, one that would impose no undue “prejudice” or unfair burdens on the stunned landowners.



The plaintiffs are wrong.  Although FRCP 15(a) provides that leave to amend “shall be freely given,” this applies only “when justice so requires.”  We respectfully submit that, under the specific facts and circumstances of this case, justice requires the Court to deny plaintiffs permission at this late date to sue private landowners for ejectment, dispossession, or monetary damages.  The plaintiffs have publicly and repeatedly emphasized that they do not truly seek such relief, but instead are simply seeking “to pressure the state into reaching a settlement.”  (See pages 2-3 below.)  There is simply no need to include private landowners to ensure the Tribes’ recovery of whatever this Court ultimately determines to be the just measure of “historically adjusted monetary damages as compensation for the illegal alienation of their land” that should be paid by the sovereigns that caused those damages.



In addition, under federal common law and equitable principles, the plaintiffs are barred from holding modern-day private landowners accountable (whether through ejectment, dispossession, or monetary relief) for the ancient wrongs of the state and federal governments -- the sovereign entities that were responsible for all of the illegalities that have been alleged in this case.  To the best of our knowledge, no court in American history has ever awarded such relief in even remotely similar circumstances.  Justice does not require this Court to be the first – particularly at the behest of a guilty federal sovereign. 



The Second Circuit has recognized that “the mere filing” of these kinds of claims against private landowners can cause “staggering disruption” and impose “‘social costs and economic impacts without precedent and incredible litigation costs to all parties.’”  Oneida Indian Nation of New York v. New York, 691 F.2d 1070, 1082-1083 (2nd Cir. 1982) (quoting U.S. Department of Justice).  Justice does not require the infliction of these irreparable harms on the innocent landowners in this case, given that the plaintiffs do not truly seek relief against private landowners, do not need it, and are not entitled to it.

1.
THE PLAINTIFFS MAY OBTAIN A JUST ADJUDICATION AND THE COMPLETE RELIEF THEY SAY THEY SEEK WITHOUT SUING THE PRIVATE LANDOWNERS.



The United States government and the Tribes have repeatedly reassured the public in recent months that they do not truly seek to eject, dispossess, or recover money personally from any of the 20,000 private landowners targeted by the proposed amended complaints.  “The Justice Department and the Oneidas adamantly maintain that they have no interest in evicting people from their homes or forcing them to pay rent.  They say the suit is intended to pressure the state into reaching a settlement.”  The New York Times, Jan. 13, 1999, p. A-1 (Add. 1).  See also The New York Times, Jan. 22, 1999, p. B-1 (Add. 6) (“[An Oneida Nation representative] said that the Oneidas did not want to evict anyone.  …  The Justice Department has echoed that position”).



The Tribes’ reassurances are consistent with their longstanding position that they seek money damages from the state and/or federal governments, not relief against private citizens who now own and occupy the subject lands.  Beginning with its 1968 Complaint and Petition to the President of the United States (the denial of which led to the filing of the Test Case two years later), the Oneida Indian Nation has repeatedly reassured that it does not seek such relief:

“ …  Be it clearly understood that the Oneida Nation has no purpose or wish to eject from such lands the innocent people who now have record title to them and reside thereon.  …  The Oneida Nation wishes to secure from the State of New York only fair and just compensation for the lands unlawfully taken from them without due process of law.” 

The Nation has emphasized in recent months that it has not departed from this longstanding position, and continues to look to the State to provide appropriate redress.  The Nation has explained that it is seeking to sue private landowners solely in the belief that “[t]he Oneidas cannot assert their rights to the land claim area without including current occupants of the property” and that “[f]ailure to do so would jeopardize the Oneidas’ rights to the claim.”



For its part, the United States government has publicly emphasized that “we do not believe that eviction of the current private landowners would be an appropriate outcome.”
  Just last month, the U.S. Department of Justice pledged to Congressman Boehlert “not to seek the eviction of private landholders in resolving the Oneida Indian Land Claim.”  As the Congressman announced in releasing the DOJ pledge, “[t]he Department has said for years that private landowners were not in jeopardy and has now reaffirmed this stand in the wake of recent legal maneuvering.”



Thus, the only legitimate reason for including the private landowners in this litigation would be if their presence were necessary to give the Court jurisdiction over the claims or to ensure the Tribes’ recovery of the full measure of just monetary damages for the state and federal governments’ illegal actions in this case.  Although there may once have been such a reason, it no longer exists given the United States’ intervention as a plaintiff in this action.



During the early years of the Eastern land claims litigation, the United States government refused to sue on behalf of the various tribes.  (The federal government’s intransigence was, in fact, the focus of some of this early litigation.
)  In the federal government’s absence, there was grave uncertainty whether the Eleventh Amendment would permit the tribes to sue the states directly for monetary and other relief arising out of the states’ alleged violations of the tribes’ federal treaty and statutory rights.  Although some courts (including this one) concluded that such direct relief was not barred by the Eleventh Amendment,
 other courts either squarely disagreed or expressed concern that “without United States participation, the Tribe[s] may find it difficult or impossible ever to secure a judicial determination of the claims.”
  These worries turned out to be well founded:  the Supreme Court has since held that, unless the federal government intervenes, a tribe may not sue a state in federal court for any declaratory, injunctive, or monetary relief relating to sovereign disputes over land.  See Idaho v. Coeur d’Alene Tribe of Idaho, 117 S. Ct. 2028, 2033-2043 (1997). 
 



This provides a partial explanation for the several early decisions that declined to dismiss Indian land claims in cases that included private landowners:  if the tribes could not be assured of recovery directly from the states, they arguably had little choice but to sue the local governments and private landowners that currently occupied the disputed areas, in the hope of leveraging potential private liability into a settlement with the responsible state and federal sovereigns.  (Another explanation for these early decisions appears to be that the private defendants in these cases simply focused on attempting to prove that the tribes had no justiciable claims whatsoever, as opposed to claims that could be enforced against government but not against innocent private landowners.  See, e.g., Cayuga I, 565 F. Supp. at 1308-1310.
)



The belated presence of the United States in this case now guarantees that the Tribes can obtain a complete adjudication on the merits and recover the full measure of appropriate damages from the State, without having to include the third-party landowners.  The intervention of the United States, in other words, renders the entire Eleventh Amendment issue “academic.”  Seneca Nation of Indians v. New York, 26 F. Supp. 2d 555, 563 (W.D.N.Y. 1998).  There can be no question that the presence of the United States gives this Court the full authority to resolve all of the relevant legal issues and to award the Tribes complete monetary relief in whatever measure this Court deems appropriate “as compensation for the illegal alienation of their land.”  Cayuga I, 565 F. Supp. at 1308.  See especially United States v. Minnesota, 270 U.S. 181, 193-195 (1926) (awarding damages against state for illegally acquiring Indian trust lands that state then sold into private ownership; no recovery from private landowners); United States v. University of New Mexico, 731 F.2d 703, 705 (10th Cir.) (United States may recover full damages from the state on behalf of tribal claimants), cert. denied, 469 U.S. 853 (1984).



This is so no matter how much this Court ultimately determines is the just measure of “historically adjusted monetary damages as compensation for the illegal alienation of [this] land.”  The Court can enter judgment in whatever amount it deems appropriate, and the State will then be responsible for satisfying that judgment in cash or through other acceptable means.  It bears emphasis that all of the non-cash means of satisfaction that appear to be under discussion as part of a potential settlement are, under federal law, matters to be resolved on a sovereign-to-sovereign basis, subject to federal judicial review as appropriate.
  None of these issues requires that private landowners be sued.

2.
THE PLAINTIFFS ARE BARRED BY FEDERAL COMMON LAW AND EQUITABLE PRINCIPLES FROM EJECTING, DISPOSSESSING, OR RECOVERING MONEY FROM INNOCENT PRIVATE LANDOWNERS.



The plaintiffs insist their proposed claims against private landowners “cannot seriously be contested in light of the rulings of the United States Supreme Court and the Second Circuit,” citing the Second Circuit’s 1983 decision in the Test Case and the Supreme Court’s 1985 opinion affirming that decision in relevant part.  (Docket No. 66, pp. 18-19; Docket No. 72, p. 7.)  That is not so.  The Test Case establishes simply that a governmental entity may be held liable in monetary damages, even 200 years after the fact, for its possession of lands that were wrongfully acquired from the Oneida Nation in a particular 1795 transaction entered into in violation of federal treaty and statutory law.  But the Supreme Court and the Second Circuit said nothing about potential private third-party liability in the Test Case.  Indeed, the Supreme Court took pains to emphasize that it was expressing “no opinion” on the nature and scope of potential remedies for historic governmental wrongdoing of this sort:

“The question whether equitable considerations should limit the relief available to the present day Oneida Indians was not addressed by the Court of Appeals or presented to this Court by petitioners.  Accordingly, we express no opinion as to whether other considerations may be relevant to the final disposition of this case should Congress not exercise its authority to resolve these far-reaching Indian claims.”  County of Oneida v. Oneida Indian Nation of New York, 470 U.S. 226, 253 n. 27 (1985).



There is a sharp distinction between the justiciability of the claims that the Tribes now seek to assert and the relief that might still be available at the turn of the 21st century for the 18th and 19th century governmental wrongdoing in issue here.  This Court acknowledged nearly 20 years ago that “serious, if not insurmountable problems would arise” from an award of relief against innocent landowners rather than the guilty sovereigns, and that “an award of possession … would create utter chaos and disaster to many, socially, economically, and politically.”  Oneida Indian Nation of New York v. New York, 520 F. Supp. 1278, 1295 (N.D.N.Y. 1981), affirmed in part and remanded in part, 691 F.2d 1070 (2nd Cir. 1982).  Thus, the private remedies the Tribes seek “may be unavailable or impractical as too disruptive or unfair” at this late date, to be supplanted with “historically adjusted monetary damages as compensation for the illegal alienation of their land.”  Cayuga I, 565 F. Supp. at 1309.



The Court should take this reasoning to its next logical step and hold that, pursuant to the standards of federal Indian law and federal equity practice discussed below, the plaintiffs do not have the right to eject, dispossess, or recover damages from the private landowners.  To be sure, it is well-settled that illegal sales of tribal lands may be cancelled even after many years when the lands are still being held by the original purchasers.
  The cases demonstrate, however, that where tribal lands have been sold in violation of federal law, the conveyances have been allowed to stand for a generation or more, and the lands have passed into the hands of “innumerable innocent purchasers,” there is still a claim for just damages from the guilty sovereign(s), but not a claim for repossession or damages from the innocent modern-day owners.  Yankton Sioux Tribe v. United States, 272 U.S. 351, 357 (1926).



Several cases previously relied upon by this Court (see Cayuga I, 565 F. Supp. at 1310) are closely on point.  Felix v. Patrick, 145 U.S. 317 (1892), for example, involved Indian lands that had been conveyed in violation of an 1830 treaty and an 1854 federal statute. Over the course of the next thirty years, the lands became part of the City of Omaha and were “now intersected by streets, subdivided into blocks and lots,” and filled with “buildings of a permanent character.”  Id. at 334.  As the Court bluntly concluded in rejecting a claim for repossession of the lands, “it needs no argument to show that the consequences of setting [the conveyances] aside would be disastrous … and would result in the unsettlement of large numbers of titles upon which the owners have rested in assured security for nearly a generation.”  Id. at 335.



This does not mean that tribal claims will go unremedied, as underscored in the Supreme Court’s Yankton Sioux decision.  The tribe in that case had entered into an 1858 treaty with the federal government ceding a large tract of land in Minnesota in exchange for various promises of other lands and benefits.  The Supreme Court found that the federal government had broken these promises, and the question thus became one of the appropriate remedy.  The Court ordered the payment of “just compensation as for a taking under the power of eminent domain” given that “[i]t is impossible … to rescind the cession and restore the Indians to their former rights, because the lands have been opened to settlement and large portions of them are now in the possession of innumerable innocent purchasers ….”  272 U.S. at 357, 359 (emphasis added).



Building on Yankton, the federal courts have repeatedly held that where Indian lands were illegally conveyed long ago and are now in the hands of innocent landowners, there is still a claim for just damages from the government(s) responsible for these illegalities, but not a claim for repossession or money from the private owners.  The Supreme Court’s decision in United States v. Creek Nation, 295 U.S. 103 (1935), is illustrative.  Lands belonging to the Creek were allotted to another Indian tribe and conveyed to white settlers in violation of numerous federal laws, “and the grantees have since been holding the same adversely to the Creek tribe.”  295 U.S. at 107.  The Court acknowledged that

“the tribe, if free and prepared to proceed in its own behalf, might have successfully assailed the disposals; but it was not in a position where it could be expected to assume that burden ….  Plainly the United States would have been entitled to a cancellation of the disposals had it instituted suits for that purpose.  But, although having full knowledge of the facts, it made no effort in that direction.  On the contrary, it permitted the disposals to stand – not improbably because of the unhappy situation in which the other course would leave the allottees and settlers.  In this way the United States in effect confirmed the disposals; and it emphasized the confirmation by retaining, with such full knowledge, all the benefits it has received from them.


“We conclude that the lands were appropriated by the United States in circumstances which involved an implied undertaking by it to make just compensation to the tribe.”  Id. at 110-111 (emphasis added).



And once Indian lands have thus been “taken” by the United States, while there continues to be a sovereign obligation to pay damages there is no continuing tribal right of possession.  In Confederated Salish & Kootenai Tribes v. United States, for example, treaty-guaranteed reservation lands had been illegally conveyed to settlers, granted to railroads, and turned into national forests.  401 F.2d 785, 786 (Ct. Cl. 1968), cert. denied, 393 U.S. 1055 (1969).  Notwithstanding the Indians’ protests, the federal government had allowed these actions to stand for over 60 years and had “uniformly” treated the lands as no longer belonging to the tribes.  Rather than seek monetary relief, the tribes argued that the lands were still theirs and sought possession and an accounting of profits.  Id. at 786.  Invoking Creek Nation, the court rejected this theory:  the government’s actions had

“effected a taking of the plaintiffs’ land.  The Government would not be allowed to escape paying compensation for the property ….  By the same token, the Indians cannot claim that the lands have always remained theirs.”  Id. at 789 (emphasis added).



Many of the cases discussed above involved illegal conveyances of tribal lands by federal officials rather than state officials, but that surely cannot be a relevant distinction.  Whether committed by federal or state agents, all of these conveyances violated federal statutory and treaty law and plainly could and should have been promptly cancelled by the United States; the illegal actions of federal agents could not have estopped the federal government any more than those of state agents.
  Surely the present-day rights of innocent private landowners should not turn on whether their lands were initially taken away from the Indians in violation of federal law by wrongdoing state officials, wrongdoing federal officials, or a combination of wrongdoing state and federal officials.



The applicability of Yankton’s “impossibility” doctrine in actions involving state wrongdoing was confirmed by the Second Circuit in its 1982 decision in the Oneida “aboriginal” case.  The State argued that “an appropriate judicial remedy cannot be molded,” but the Second Circuit responded in part as follows:

“[A]s the Supreme Court held in Yankton …, if the ejectment of current occupants and the repossession by the Indians of a wrongfully taken land is deemed an ‘impossible’ remedy, … the court has authority to award monetary relief for the wrongful deprivation.  …  Courts have not been blind to the disruption caused by the mere filing of such lawsuits …, and may take into account the ‘impossibility,’ Yankton, supra, of repossession in designing an appropriate remedy.”  Oneida Indian Nation of New York v. New York, 691 F.2d 1070, 1083 (2nd Cir. 1982).



We call the Court’s attention in particular to Circuit Judge Murnaghan’s concurring opinion in the Fourth Circuit’s 1984 en banc decision in Catawba Indian Tribe of South Carolina v. South Carolina, 740 F.2d 305, reversed and remanded on other grounds, 476 U.S. 498 (1986).  The Catawba claimed that South Carolina had acquired 144,000 acres without federal approval, in violation of the Trade and Intercourse Act – precisely the claim in this case.  The Fourth Circuit held en banc that the Tribe had a viable claim for this allegedly wrongful acquisition.  Judge Murnaghan agreed without hesitation that the Catawba still had a valid claim, but concurred separately to explain why the trial judge should not allow the potential relief to extend to claims for the ejectment of, or recovery of damages from, innocent third-party landowners.



Judge Murnaghan observed that there “appears to be a tacit assumption that ejectment would never be allowed actually to occur,” but emphasized that

“I take little solace in the consideration that a proper, fair and equitable result may possibly come about by reason of enlightened, but by no means mandatory, legislative or executive action.  Such a posture would still leave too many innocent good faith landowners at an awesome risk that political realities related to efforts by both sovereigns [i.e., the United States and the State of South Carolina] to right a long standing wrong, might lead to the Queen of Spades ultimately winding up in the hands of the individual owners.”  Id. at 306 (emphasis in original).



Judge Murnaghan therefore urged a judicial solution “that would at once retain the vitality of the claims of the Catawba Tribe and also afford protection to the innocent, private landowners.”  Id. (emphasis added).  He reviewed the Yankton and Oneida precedents discussed above, and then continued in words that apply with equal force in this case:


“Under Yankton and Oneida, therefore, one or both of the sovereigns (the United States or South Carolina) may indeed owe to the Tribe just compensation.  On that basis, the titles of the 27,000 landowners would be held to be paramount and they, without surrender of the land or payment in cash, would be entitled to judgment.  …


“The resolution of the competing claims through the just compensation concept has the great and equitable advantage of protecting the innocent landowners from sustaining monetary injury.  Certainly, the two sovereigns, the United States and the State of South Carolina, have done nothing to warn them off the land.  To the contrary, the sovereigns have actively encouraged their settlement or the settlement of their predecessors, and, no doubt, have actively benefited through real property and income taxes assessed against the land in their hands or against profits generated by its use.”  Id. at 307-308 (emphasis added).



Federal Indian law principles in analogous areas further reinforce the application of the “impossibility” doctrine here.  For example, the Supreme Court has emphasized that federal courts must sometimes make a “practical acknowledgment” that a “de facto, if not de jure diminishment” of Indian country jurisdiction has occurred at some points in our history; “a contrary conclusion would seriously disrupt the justifiable expectations of the people living in the area” and “seriously burden the administration of state and local governments.”
  Similarly, the federal courts in the Midwest have concluded that the Chippewa have wide-ranging continuing rights to engage in off-reservation “usufructuary” activities such as hunting, fishing, gathering, and other “intermittent, nonhabitational, non-possessory Indian uses.”
  As a matter of federal common law and equity, however, these rights almost never extend onto privately held land; the rights continue on most public lands, but private property “simply should not be subject to the reserved usufructuary rights.”
  It would be odd indeed to allow the exercise of ancient occupancy rights on private property when the exercise of less intrusive use rights is restricted.

3.
JUSTICE REQUIRES THE COURT TO DENY PLAINTIFFS PERMISSION TO SUE PRIVATE LANDOWNERS.



The plaintiffs’ motions to amend are governed by FRCP 15 (amendment of pleadings), FRCP 20 (joinder), and FRCP 21 (addition of parties).  The inquiry is largely the same under all of these rules, focusing on a balancing of various factors in an effort to determine what resolution would best serve the “interests of justice.”
  The plaintiffs’ proposed amendments fail this balancing analysis.



No entitlement to recovery against private landowners.  To begin with, an amendment should not be allowed where it would be “futile” – where the relief it seeks is not available under the governing law.  See Foman v. Davis, 371 U.S. 178, 182 (1962); 3 Moore’s Federal Practice § 15.15[3] (1998) (“[a]n amendment is futile if it … fails to state a legal theory, or could not withstand a motion to dismiss”).  The plaintiffs simply argue in broad terms that their “claims” in general “cannot seriously be contested.”  (Docket No. 66, pp. 18-19; Docket No. 72, pp. 6-7.)  Although we do not dispute that the plaintiffs have valid claims for some forms of relief with respect to some of the conveyances in issue, the analysis in Part II above demonstrates that they do not have valid claims for the ejectment or dispossession of, or recovery of damages from, the innocent modern-day private landowners who bear no responsibility for the ancient governmental wrongdoing in issue.



Relative prejudice to the plaintiffs and the private landowners.  The Court also must “‘weigh[] the potential for prejudice resulting from granting the amendment against the risk of prejudice to the moving party if the amendment is denied.’”
  In this case the scales tip decisively in favor of the private landowners.  As shown in Part I above, the plaintiffs continue publicly to insist that they do not truly seek to eject, dispossess, or recover money damages from the private landowners, and it is entirely unnecessary to drag these innocent parties into the case in order for the Tribes to recover whatever just measure of damages they may deserve from the State of New York (and hopefully the United States).  See especially Chitimacha Tribe of Louisiana v. Harry L. Laws Co., 690 F.2d 1157, 1164 (5th Cir. 1982) (“The denial of leave to amend in no way compromised the Chitimachas’ chance of recovery” in a land claims case and thus resulted in no prejudice to them), cert. denied, 464 U.S. 814 (1983).



The potential prejudice to the innocent landowners, on the other hand, is “staggering.”  Oneida v. New York, 691 F.2d at 1082.  The requested relief against private landowners would create “serious, if not insurmountable problems,” be “too disruptive or unfair,” and “create utter chaos and disaster to many, socially, economically, and politically.”  Cayuga I, 565 F. Supp. at 1309; Oneida v. New York, 520 F. Supp. at 1295.  As the Second Circuit has acknowledged, “the mere filing” of demands for relief of this kind can cause “staggering disruption” that imposes “‘social costs and economic impacts without precedent and incredible litigation costs to all parties.’”  Oneida v. New York, 691 F.2d at 1082 (quoting U.S. Department of Justice).  As the past 90 days have shown, the assertion of such claims can tear communities asunder, set neighbor against neighbor, and shatter many generations of settled expectations – all of which are entirely unnecessary harms in the circumstances of this case.



Incredibly, the federal government does not even mention the issue of potential prejudice to 20,000 of its citizens anywhere in its moving papers, let alone undertake a reasoned analysis of why it is just to subject these innocent landowners to this kind of in terrorem tactic while at the same time refusing, in its words, to allow “redress relating to lands within the 250,000 acres that are owned by the United States.”  (Docket No. 70, ¶ 4 n. 1, emphasis added.)  Instead, the federal government limits its discussion to various arguments that the existing county government defendants would not be “unduly” prejudiced.  (See Docket No. 72, pp. 5-6.)  Is it the position of the United States that the landowners were foolish to have believed and relied upon its repeated assurances over the years that it would never seek such relief against them, only to have turned around and done precisely that?



The Tribes offer a bit more of a rationale, arguing that it is “most significant” that the private landowners “have been on notice of these claims since at least the filing of the Test Case in 1970,” and “have been made well aware of the Oneidas’ land claim through numerous newspaper articles, … title insurance policies, … homeowner purchase contracts, … and a prior lawsuit in which this Court required individualized notice” (citing the Oneida “aboriginal” case).  (Docket No. 66, p. 17.)  There are a number of flaws in this argument.  To begin with, while many local residents obviously have aware of the litigation for these past many years, they have equally been aware that the Oneida have stressed that it should be “clearly understood that the Oneida Nation has no purpose or wish to eject from such lands the innocent people who now have record title to them and reside thereon.”  (See page 3 above.)  As the Oneida acknowledged just last December, “[t]he Nation has always said it does not want individuals to lose their land and homes.”  (See Add. 14, emphasis added.)  Indeed, these same sorts of assurances permeate the press clippings that the Tribes now claim should have put their neighbors on “notice” that they might be the targets of an ejectment, dispossession, and personal damages action.



Moreover, the fact that other lawsuits involving other claims were brought against private landowners would seem to cut against the Tribes’ present arguments: had the Tribes intended to seek direct relief from the landowners in this case, presumably they would have done so as was being attempted in other litigation.  In these circumstances, the absence of such claims in this action would logically have tended to put private parties at ease and to reinforce the Tribes’ assurances that no such relief would be sought.



Nor do the title insurance and real estate purchase materials introduced by the Tribes suggest that the 20,000 private landowners have been acting at their own peril for the past generation in continuing to live, build, grow, and invest in this area.  (See Docket No. 65, Tabs S and T.)  Of course the existence of these claims has cast some cloud upon historic title issues, but all of the sovereigns involved – federal, state, and tribal – have taken the position that these historic issues would not harm modern-day private landowners who purchased or inherited their lands in perfect good faith.  Nor do the Tribes explain how the materials they tender are relevant to the many landowners like Oneida Ltd. that have been part of the community since long before the Test Case was first filed over a generation ago.  Do they mean to suggest that the mere possibility of a future claim should have caused all continuing growth and development to come to a standstill while the disputing sovereigns resolved their differences?  That the mere possibility of a future ejectment action – which was being expressly disclaimed by the Oneida throughout these years – should have turned the area into a No Man’s Land in which private owners could not safely assume they had any rights in their property?



Judicial administration concerns.  “A court should also consider judicial economy and its ability to manage the case.  In determining the impact of granting leave on judicial economy, a court should consider how the amendment would affect the use of judicial resources and the impact on the judicial system.”  3 Moore’s Federal Practice § 15.15[1], at 15-42 (citations omitted). 
  Granting the plaintiffs’ motions to add private landowners would not expedite the “just, speedy, and inexpensive” final resolution of this litigation on its merits.  See FRCP 1.  It would result in a large, cumbersome defendant class action that would be difficult to manage and inevitably extend an already ancient case.  On the other hand, excluding the private landowners would leave the Tribes, the State, and the United States free to litigate the claims on their merits and enable the Court to award the full measure of “historically adjusted monetary damages” that it finds just and appropriate.  Denial of the motions would accelerate, not impair, the expeditious final resolution of this case.



Plaintiffs’ undue delay.  Finally, it is highly relevant that a quarter century has elapsed since this case was first filed.  We are unaware of any other case in which a plaintiff has allowed such a lengthy period of time to pass before seeking leave to amend.  This is significant because “[i]f delay is unduly excessive, … the court may deny leave based on that factor alone.”  3 Moore’s Federal Practice § 15.15[2], at 15-44 to 15-45 (collecting authorities).  At the very least, “if a lengthy delay exists before a motion to amend is made, it is incumbent upon the movant to offer a valid explanation for the delay.”  Phaneuf v. Tenneco, Inc., 938 F. Supp. 112, 116 (N.D.N.Y. 1996).  Moreover, “‘[t]he longer the period of an unexplained delay, the less will be required of the non-moving party in terms of a showing of prejudice.’”  Evans v. Syracuse City School District, 704 F.2d 44, 47 (2nd Cir. 1983) (citation omitted).



Here there is no reason why the Tribes could not have attempted to include all of the private landowners when they first brought this case over a generation ago.  No facts now known to the Tribes were unknown to them then; the decision not to attempt to include the landowners was a purely strategic move.  This alone is fatal to the plaintiffs’ motions, because leave to amend should be denied “when the moving party knew about the facts on which the proposed amendment was based but omitted the necessary allegations from the original pleading.”  6 C. Wright, A. Miller, & M. Kane, Federal Practice and Procedure § 1488, p. 688 (1990) (collecting numerous authorities).  This principle applies to tribal as well as all other litigants.



The Tribes insist, however, that their 25-year delay was an intentional attempt to pursue the “responsible course” of ensuring “minimal disruption” to the private landowners, by first establishing the “controlling legal principles” in litigation against the counties and then applying those principles to the “broader claims” against all landowners.  (Docket No. 66, pp. 15-16, emphasis added.)  They add that they engaged in good-faith settlement discussions for “over a decade” and, having failed to make any progress, “must” now sue the private landowners in order “to vindicate their rights.”  (Id. at 16, emphasis added.)  There are many flaws in this explanation.  First, even if this were an appropriate strategy (which we do not concede), the Tribes did not make that strategy clear or caution that they would be seeking to add private landowners to the litigation in the future; instead, the Tribes have spent the past generation assuring the landowners that they had nothing to fear and would never be subject to the very claims that are now belatedly being raised.  (See Part I above.)



Second, there is no justification for now abandoning this policy of “minimal disruption” to the private landowners.  As shown in Part I above, their presence is not needed to ensure a full and just adjudication of the Tribes’ claims and the recovery of all appropriate monetary relief to which the Tribes may be entitled.



Third, it appears that the private landowners have now been targeted after all these years at least in part to permit the plaintiffs to gain a tactical advantage against the State so as “to pressure the state into reaching a settlement.”  (See pages 2-3 above.)  Not only is this a gratuitous tactic, it is improper as well.  See Chitimacha, 690 F.2d at 1164 (“it is improper to amend solely to gain a tactical advantage”); see generally Morongo Band of Mission Indians v. Rose, 893 F.2d 1074, 1079 (9th Cir. 1990) (tribe’s motion to amend denied “[i]n light of the radical shift in direction posed by these claims, their tenuous nature, and the inordinate delay”).



The United States makes the spurious argument that it cannot be accused of “undue delay” in attempting to sue the private landowners since it filed its motion to amend within six months of being allowed to intervene in this litigation last year.  (Docket No. 72, p. 5.)  Of course, it took the federal government over a generation to get around to making up its mind whether to intervene in this case, and prior to that the federal government spent several generations insisting that private title was sound since the lands had never been subject to the Trade and Intercourse Act.
  Through all these generations the United States has never warned the innocent landowners “off the land,” but instead has “actively benefited” from the taxes it has levied on the rents, incomes, and profits generated from the use and development of the area.  Catawba Indian Tribe, 740 F.2d at 308 (Murnaghan, J., concurring).  Moreover, the federal government already has delayed over 200 years in paying any just compensation to the Oneida for its large share of the original wrongdoing.  See note 2 above.  Given its historic wrongdoing and its present refusal to waive sovereign immunity, it is difficult to credit the federal government’s explanation that it is simply trying “to bring to final judgment all possible claims, against all possible parties.”  (Docket No. 72, p. 2.)



If this Court is at all inclined to allow suit against the private landowners, at the very least it should require the United States to consent to the Court’s remedial jurisdiction, as a condition of allowing the federal government to amend its complaint so as to sue innocent citizens.  See 3 Moore’s Federal Practice § 15.17[2] and 6 Federal Practice and Procedure § 1486 (re power of Court to impose conditions on movant seeking leave to amend).  Even if the federal government continues to hide behind the veil of sovereign immunity, the Court should evaluate its role while allocating “rights and responsibilities” and declare the United States’ relative fault, so that the State of New York, the Tribes, and others may present Congress with a claim for contribution of the United States’ just share of the damages.

a.
CONCLUSION



For all of these reasons, this Court should deny plaintiffs permission to seek to eject, dispossess, or recover money from modern-day private landowners.  The Court instead should require the State of New York (and the United States, if possible) to pay the Tribes “historically adjusted monetary damages” for all wrongdoing by the responsible sovereigns.  Cayuga I, 565 F. Supp. at 1308.  This resolution would be an act of judicial statesmanship offering the best hope for providing long-overdue justice to the Tribes, protecting innocent private landowners, and healing the wounds that scar the land.



Dated this 26th day of February, 1999.
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    Oneida Ltd.


� 	Cayuga Indian Nation of New York v. Cuomo [“Cayuga I”], 565 F. Supp. 1297, 1308 (N.D.N.Y. 1983) (suggesting that this should be the measure of relief for ancient Indian land claims where ejectment or other relief against private landowners “would be too disruptive or unfair”).


� 	The United States already has been found -- both in courts of law and in the judgment of history -- to bear a substantial part of the legal, equitable, and moral culpability for the events that are the subject of this litigation.  See Oneida Indian Nation of New York v. United States, 43 Ind. Cl. Comm. 373 (1978), and 26 Ind. Cl. Comm. 138 (1971); United States v. Oneida Nation of New York, 576 F.2d 870 (Ct. Cl. 1978), and 477 F.2d 939 (Ct. Cl. 1973); see also Oneida Indian Nation of New York State v. County of Oneida, 622 F.2d 624 (2nd Cir. 1980).  The Indian Claims Commission litigation, first filed in 1951, involved 25 of the 26 agreements in issue here.  The ICC and Court of Claims found that the United States had breached its legal, fiduciary, and moral duties toward the Oneida with respect to every one of these transactions.  The United States avoided a final monetary judgment only because the Oneida chose to abandon their ICC claims in 1982 due to the inadequacy of the monetary relief offered through the ICC mechanism.  See pages 23-25 below.


�	Citations to “Add.” are to the addendum attached to this brief, which reprints true and correct electronic and paper copies of recent newspaper reports and official documents.  The Court may take judicial notice of these public record materials.  See Oneida v. New York, 691 F.2d at 1086.


	� 	See 1968 Complaint and Petition to the President of the United States and attached Memorandum of Law and Fact, reprinted in George C. Shattuck, The Oneida Land Claims:  A Legal History, pp. 90, 107 (1991) (emphasis added).  See also id.:  “The Oneida Indian Nation wants it very clearly understood that it does not want to challenge the ownership of any persons holding record title to their lands.  …  A court might find that there was a cloud on titles derived from New York State patents which should be extinguished for some recompense to the Oneidas in addition to the difference in value between what they received from New York and what they ceded to New York.  The people who now occupy the former Reservation should be left peacefully there, but the Oneida Nation should have justice too.”





	� 	Oneida Indian Nation, Questions and Answers, p. 2, attached to December 8, 1998 Oneida Indian Nation press release (Add. 13).





� 	July 14, 1999 Letter from Acting Assistant Attorney General L. Anthony Sutin to The Honorable Sherwood L. Boehlert (R-N.Y.), p. 2 (Add. 18).


� 	January 11, 1999 Press Release, “Boehlert Wins Pledge From Justice Department Not to Seek Eviction of Private Landholders in Oneida Land Claim” (Add. 19).  See also January 7, 1999 Letter from Representative Sherwood Boehlert to Assistant Attorney General Lois J. Schiffer (Add. 22-23); January 11, 1999 Letter from Ms. Schiffer to Mr. Boehlert (Add. 20-21).


� 	See, e.g., Joint Tribal Council of the Passamaquoddy Tribe v. Morton, 388 F. Supp. 649 (D. Me.) (seeking injunction requiring federal officials to file “protective action” against State of Maine; judgment issued declaring that federal officials “may not deny plaintiffs’ request for litigation in their behalf on the sole ground that there is no trust relationship between the United States and the Tribe”), affirmed, 528 F.2d 370 (1st Cir. 1975).


� 	See, e.g., Oneida Indian Nation of New York v. New York, 520 F. Supp. 1278, 1301-1308 (N.D.N.Y. 1981), affirmed on Eleventh Amendment immunity issue, 691 F.2d 1070, 1079-1080 (2nd Cir. 1982); Cayuga I, 565 F. Supp. at 1307-1308.


� 	Passamaquoddy, 528 F.2d at 376 (dicta); see also Standing Rock Sioux Indian Tribe v. Dorgan, 505 F.2d 1135, 1139-1140 (8th Cir. 1974) (holding that 28 U.S.C. § 1362 does not overcome Eleventh Amendment prohibition of tribal suits against states); Narragansett Tribe of Indians v. Murphy, 426 F. Supp. 132, 135 n. 4 (D.R.I. 1976).  See generally Robert N. Clinton and Margaret Tobey Hotopp, “Judicial Enforcement of the Federal Restraints on Alienation of Indian Land:  The Origins of the Eastern Land Claims,” 31 Maine Law Review 17, 53-54 (1979).


� 	See also Seminole Tribe of Florida v. Florida, 116 S. Ct. 1114, 1122-1133 (1996); Blatchford v. Native Village of Noatak, 501 U.S. 775, 779-788 (1991).


�	See generally Narragansett Tribe of Indians v. Southern Rhode Island Land Development Corp., 418 F. Supp. 798 (D.R.I. 1976); Schaghticoke Tribe of Indians v. Kent School Corp., 423 F. Supp. 780 (D. Conn. 1976); Mashpee Tribe v. New Seabury Corp., 427 F. Supp. 899 (D. Mass. 1977); Mashpee Tribe v. Town of Mashpee, 447 F. Supp. 940 (D. Mass. 1978), affirmed sub nom. Mashpee Tribe v. New Seabury Corp., 592 F.2d 575 (1st Cir.), cert. denied, 444 U.S. 866 (1979); Oneida Indian Nation of Wisconsin v. New York, 85 F.R.D. 701 (N.D.N.Y. 1980); Oneida Indian Nation of New York v. New York, 520 F. Supp. 1278 (N.D.N.Y. 1981), affirmed in part and reversed and remanded in part, 691 F.2d 1070 (2nd Cir. 1982); Cayuga Indian Nation v. Carey, 89 F.R.D. 627 (N.D.N.Y. 1981); id., 565 F. Supp. 1297 (N.D.N.Y. 1983).


	� 	See also Coeur d’Alene Tribe of Idaho, 117 S. Ct. at 2033; Seminole Tribe of Florida, 517 U.S. at 71 n. 14; Arizona v. California, 460 U.S. 605, 614 (1983); Mille Lacs Band of Chippewa Indians v. Minnesota, 124 F.3d 904, 913 (8th Cir. 1997), cert. granted, 118 S. Ct. 2295 (1998); Seneca, 26 F. Supp. 2d at 563-565.





�	Acquisitions of new trust and reservation lands, for example, are made by the Secretary of the Interior, in consultation with interested state and local governments.  See 25 U.S.C. §§ 465 and 467; 25 C.F.R. § 151.3.  Similarly, gaming matters are subject to overlapping control by federal, state, and tribal governments.  See Indian Gaming Regulatory Act of 1988, codified at 18 U.S.C. §§ 1166-1168 and 25 U.S.C. §§ 2701-2721.


� 	See, e.g., Heckman v. United States, 224 U.S. 413 (1912) (allotted trust lands that were illegally conveyed between 1904 and 1908 could be recovered from the grantees in an action commenced within several years of conveyances); United States v. Boylan, 265 F. 165 (2nd Cir. 1920) (declaring that 1905 mortgage foreclosure of tribal land and forced removal of Oneida Indians had been illegal in ejectment action brought by United States several years later), error dismissed, 257 U.S. 614 (1921); see also United States v. Southern Pacific Transportation Co., 543 F.2d 676 (9th Cir. 1976) (railway right-of-way declared illegal in action brought 90 years after it had first been obtained).


	� 	See also United States v. Minnesota, 270 U.S. 181, 215 (1926) (where reservation lands had been illegally acquired by the State half a century or more earlier, “the United States is entitled to a decree canceling the patents for such as have not been sold by the state and charging her with the value of such as she has sold” – a recognition that illegally acquired lands that were long ago sold into private ownership are not subject to repossession) (emphasis added); Navaho Tribe v. New Mexico, 809 F.2d 1455, 1467 (10th Cir. 1987) (injustices against tribes “would have to be recompensed through monetary awards” rather than through quiet title or ejectment actions); United States v. Imperial Irrigation District, 799 F. Supp. 1052, 1069 (S.D. Cal. 1992) (where level of Salton Sea had been raised beginning in the 1920s due to irrigation drainage, causing the sea to inundate Indian lands, irrigation districts would have to pay “monetary damages equal to the fee value of the property” that had been flooded, but would not be subject to injunction that would stop irrigation drainage and thereby restore flooded lands to the tribe; “[a]n injunction would render useless thousands of acres of cultivated farmland to the detriment of innocent farmers who are blameless in this lawsuit …”); Antoine v. United States, 537 F. Supp. 1163, 1168 (D.S.D. 1982), affirmed in relevant part, 710 F.2d 477, 479 (8th Cir. 1983) (citing additional cases); see generally 1 J. Pomeroy, Equity Jurisprudence § 237e, p. 438 (S. Symons ed. 1941) (“Where the aggrieved party shows that he is entitled to equitable relief, but the granting thereof appears to be impossible or impracticable, the court may proceed with the case, it seems, determine disputed issues, and adjust the rights and obligations of the parties, awarding damages in lieu of the desired equitable remedy”).





�	See, e.g., Felix S. Cohen’s Handbook of Federal Indian Law, p. 517 & n. 55 (1982 ed.) (collecting authorities).


�	South Dakota v. Yankton Sioux Tribe, 118 S. Ct. 789, 804 (1998); Hagen v. Utah, 510 U.S. 399, 421 (1994); see also Solem v. Bartlett, 465 U.S. 463, 471-472 & n. 12 (1984) (per Justice Thurgood Marshall) (“[W]e have acknowledged that de facto, if not de jure, diminishment may have occurred.  …  [There are] obvious practical advantages of acquiescing to de facto diminishment ….  When an area is predominantly populated by non-Indians with only a few surviving pockets of Indian allotments, finding that the land remains Indian country seriously burdens the administration of state and local governments”).


�	Sokaogon Chippewa Community v. Wisconsin, 879 F.2d 300, 303 (7th Cir. 1989); see generally Mille Lacs Band of Chippewa Indians v. Minnesota, 124 F.3d 904 (8th Cir. 1997), cert. granted, 118 S. Ct. 2295 (1998); Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. Voigt, 700 F.2d 341 (7th Cir.), cert. denied, 464 U.S. 805 (1983).


�	Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. Wisconsin, 760 F.2d 177, 182 (7th Cir. 1985); Mille Lacs, 952 F. Supp. 1362, 1376-1379 (D. Minn. 1997), affirmed by Mille Lacs, note 19 above.


�	See, e.g., Sokaogon Chippewa Community v. Exxon Corp., 805 F. Supp. 680, 704 (E.D. Wis. 1992), affirmed, 2 F.3d 219 (7th Cir. 1993), cert. denied, 510 U.S. 1196 (1994).


�	See, e.g., 3 Moore’s Federal Practice § 15.61[1], at 15-55 (1998) (“the standards for adding parties are the same under both Rule 15 and Rule 21”); United States v. Hansel, 999 F. Supp. 694, 697-698 (N.D.N.Y. 1998) (same); H.L. Hayden Co. of New York, Inc. v. Siemens Medical Systems, Inc., 112 F.R.D. 417, 419 (S.D.N.Y. 1986) (analysis of three rules taken together).


�	H.L. Hayden Co., 112 F.R.D. at 419 (citation omitted); see also Zenith Radio Corp. v. Hazeltine Research, Inc., 401 U.S. 321, 330-332 (1971); 3 Moore’s Federal Practice § 15.15[1], at 15-42 (balancing of harms).


�	See also Hansel, 999 F. Supp. at 697 (Rule 21 allows the addition of an omitted person “‘whose presence as a party is later found necessary or desirable’”) (emphasis added, citation omitted); Woe v. Mathews, 408 F. Supp. 419, 430 (E.D.N.Y. 1976) (motion to add new defendants denied where “the court perceives no reason to name new … defendants at this time”), dismissed in part and remanded in part on other grounds, 556 F.2d 563 (2nd Cir.), affirmed, 562 F.2d 40 (2nd Cir. 1977), cert. denied, 434 U.S. 1048 (1978).


�	See the selected clippings appearing under Tab R to the December 7, 1998 Affidavit of William W. Taylor, III (Docket No. 65).


�	See also Chitimacha Tribe, 690 F.2d at 1163 (“the court should consider judicial economy and whether the amendments would lead to expeditious disposition of the merits of the litigation”); Duffy v. Anitec Image Corp., 1991 WL 44834, * 1 (N.D.N.Y. 1991) (McCurn, C.J.) (“The court may also consider judicial economy and the most expeditious way to dispose of the merits of the litigation.  See generally Fed. R. Civ. P. 1”), reprinted at Add. 24-27.


	�	After letting this case sit for 25 years, the plaintiffs now contend that it should quickly be wrapped up because the liability issues “are primarily legal in nature,” have been “largely decided,” and thus will require “little discovery” before final decision.  See Docket No. 66, p. 18; Docket No. 72, p. 6 (emphasis added).  That is simply not so.  None of the “liability issues” has been “decided” in this case, and the sole “liability issue” that has been decided in the Test Case concerns the Tribes’ September 15, 1795 sale to the State of New York.  That was merely the first of the 26 “Agreements,” four other instruments, and several transfers by letters patent that are at issue in this case.  These dozens of transactions covered a time period from 1795 through 1846 – a 51-year span extending through the administrations of the first eleven Presidents, from the infancy of the new Republic through the era of Manifest Destiny and the Mexican War.  As discovery and subsequent briefing will demonstrate, the circumstances of the 1795 transaction are hardly comparable to those that followed a generation or two later.





	�	See, e.g., United States v. Hansel, 999 F. Supp. at 697; United States v. Truckee-Carson Irrigation District, 107 F.R.D. 377, 382 (D. Nev. 1985) (tribe’s motion to amend denied because “the claims are not new.  The Tribe knew of the facts providing the basis for these claims at the time the original complaint was filed”); Goldberg v. Meridor, 81 F.R.D. 105, 113 (S.D.N.Y. 1979) (“where [plaintiff’s] application comes more than two years after the institution of the lawsuit, it is to be expected that, at a minimum, he establish that the addition of new parties is justified by newly discovered evidence”) (emphasis added).





�	It was the position of the Executive Branch from sometime early in the 19th century until into the 1970s that the Trade and Intercourse Act was “not applicable to cases such as the present one in which the State of New York [was] purchasing or condemning land from its own resident Indians.”  Oneida Nation of New York v. United States, 26 Ind. Cl. Comm. 138, 146 (1971) (quoting U.S. position); see also July 1, 1968 Letter from Assistant Secretary of the Interior Harry R. Anderson to Jacob Thompson, reprinted as Appendix C in Shattuck, The Oneida Land Claims, pp. 115-116).  This position was endorsed for much of our history by New York’s federal courts.  See, e.g., United States v. Franklin County, 50 F. Supp. 152, 156 (N.D.N.Y. 1943) (“the State of New York had the power and right to make treaties with the Indian tribes within the State for the purchase of their lands to which it held the pre-emptive right”).


	� See especially Catawba Indian Tribe, 740 F.2d at 307-308 n. 3 (Murnaghan, J. concurring) (“[A] right of the [Tribes] may no less be asserted and established even if judicially it may not be enforced.  The right, outstanding if not realizable by judicial process, may nevertheless be pursued in the halls of the legislature[].  It should not lightly be inferred that a government, the best we know and have, will not respond to a valid claim or claims simply because it cannot be compelled to pay”).
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